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tinguishable. 10 The vessel there involved was a yacht, and the 
libelant's contract was to install propelling machinery as part of 
her original design. The case turned wholly upon this latter fact, 
and not upon her status as a yacht. The language above quoted 
would exclude from admiralty jurisdiction any vessel not for com- 
mercial or trade purposes. This is opposed to many decisions. 11 
While it is possible that the submarine chaser would, in a qualified 
sense, have not been subject to admiralty jurisdiction while still a 
war vessel, nevertheless the better opinion is that her torts and 
contracts give rise to a lien, but a lien unenforceable because of 
her possession and use for governmental purposes. 12 The com- 
paratively minor changes made to fit her out as a fishing vessel 
should, therefore, in any event, have no more effect than similar 
minor changes in transforming an admittedly commercial cargo 
carrier into a fishing vessel. 

A. T. W. 

Aliens : Devise to Non-Resident Alien : Effect of Treaty 
with Italy: Real Property Rights of Aliens Under Cali- 
fornia Law — In Estate of Turner 1 the Attorney General petitioned 
for a rehearing by the District Court of Appeal 2 and later for a 
hearing by the Supreme Court upon the question whether a "most- 
favored-nation" clause in a treaty eventuating in giving aliens real 
property rights suspends and controls state law upon the subject.* 
The testatrix had devised part of her real estate in California to 
Basletta, a non-resident Italian. The Superior Court distributed 
the property according to the will upon the theory that invoking 

"The Paradox (Dist. Ct, E. D., N. Y., 1894) 61 Fed. 860. 

» In Reppert v. Robinson (Cir. Ct., Md., 1851) Taney 492, 498, Fed. Cas. 
No. 11, 703, Chief Justice Taney said with regard to a libel m personam for 
repairs : "The manner in which the vessel is actually employed cannot affect 
the question of jurisdiction. It depends upon her character ; if the repairs 
fitted her for navigation of the sea, the contract was maritime ; and it did 
not rest with the owner to confer or take away the admiralty jurisdiction, 
at his pleasure, by the mode or trade in which he afterwards employed 
her." The vessel, a schooner, was used to carry the owner's own goods to 
market. Yacht: jurisdiction taken in rem in suit for care and repair and 
salvage, The Navis (Dist. Ct., Maine, 1912) 196 Fed. 843; houseboat: towage, 
A scow without a name (Dist. Ct., E. D. N. Y, 1897) 80 Fed. 736; pumpboat: 
repairs, Charles Barnes Co. v. One Dredge Boat (Dist. Ct., E. D. Ky., 1909) 
169 Fed. 895. 

" The Gloria (Dist. Ct., S. D. N. Y., 1920) 267 Fed. 929 (vessel, "a part 
of the United States Navy navigated and manned by officers and a crew of the 
Navy and used solely in the transportation of troops of the United States 
Army . . .") ; The Mavisbrook (Dist. Ct., Md., 1921) 270 Fed 1011 (requi- 
sitioned vessel) ; The F. J. Luckenbach (Dist. Ct., S. D. N. Y\, 1920) 267 
Fed. 931 (requisitioned vessel). Cf. The Ceylon Maru (Dist. Ct., Md., 1920) 266 
Fed. 396; The City of Philadelphia (Dist. Ct., E. D., Pa., 1920) 263 Fed. 234; 
The Florence H. (Dist. Ct., S. D. N. Y., 1918) 248 Fed. 1012; 7 California 
Law Review, 251. 

• (Feb. 8. 1921) 34 Cal. App. Dec. 463, 169 Pac. 807. 

' Denied (Mar. 10, 1921) 34 Cal. App. Dec. 759. 

3 Petition for hearing by the Supreme Court denied April 8, 1921. 
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the "most-favored nation" clause in our treaty with Italy 4 resulted 
in giving Basletta the right to receive real property by devise. The 
District Court of Appeal assumed, without discussing, that such 
was the effect of the clause and affirmed the decree. 5 It is worthy 
of note that the Attorney General argued that treaty provisions 
giving aliens rights to receive and inherit real property are not 
binding upon the state. He contended that if his view were 
rejected, the treaty-making power might be used as a means of 
federal invasion of state's rights. A survey of the law demonstrates 
the futility of raising that question. 

The Constitution of the United States makes treaties part of 
the supreme law of the land ; 6 as such they suspend and control all 
state laws to the contrary, whether legislative or constitutional.' 
Furthermore the Constitution places no limitation upon the treaty- 
making power; and since no treaty has ever been held unconsti- 
tutional, we have no judicially determined limitations of the power. 
However, a dictum of Field, J., denies that a treaty could "authorize 
what the Constitution forbids, or a change in the character of the 
government, or in that of the states, or a cession or any portion of 
the territory of the latter without its consent. But with these 
exceptions it is not perceived that there is any limit to the questions 
which can be adjusted touching any matter which is properly the 
subject of negotiation with a foreign country." 8 Treaty provisions 
giving aliens real property rights are no innovation; there was 
such a clause as early as 1778 in our treaty with France. 9 Similar 
clauses occur in subsequent treaties, 10 and their constitutionality 



* Italian Treaty of 1871, Art. 22, I Malloy 976, 7 Fed. St. Ann. 656. 

5 The Argentine Republic is the most favored nation in this respect. 
Article IX of the Treaty of 1853 with that country provides that the citizens 
of each country shall reciprocally enjoy the same real property rights as 
native citizens. 10 Stats, at L. 1005, I Malloy 20, 7 Fed. St. Ann. 411. The 
court fails to point out that Italian citizens can claim such rights only if 
Italy grants us the same rights as those granted by the Argentine Republic. 
Our established interpretation of the "most-favored-nation" clause is based 
upon such reciprocity. 5 Moore Int. Law Digest. 272; Samuel B. Crandall, 
"The Effect of the Most-Favored-Nation Clause upon the Status of Aliens," 
5 Proceedings American Society of International Law, 240, 244. The de- 
cision of the court, though insufficiently considered, is correct, since Article 
III of the Italian Civil Code gives foreigners all civil rights. 

«U. S. Const., Art. 6, sec. 2. In U. S. v. The Peggy (1801) 5 U. S. (1 
Cranch) 103, 110, 2 L. Ed. 49, and the Head Money Cases (1884) 112 U. S. 
580, 598, 28 L. Ed. 798, 5 Sup. Ct. Rep. 247, the distinction is made between 
treaties which establish and regulate private rights and those which impose 
obligations on the executive branch of the government. Only the former 
are enforced by the courts as part of the supreme law of the land. 

i Ware v. Hylton (1796) 3 U. S. (3 Dall.) 199, 236, 1 L. Ed. 568; U. S. v. 
The Peggy, supra, n. 6; Head Money Cases, supra, n. 6; Geoff roy v. Riggs 
(1889) 133 U. S. 268. 33 L. Ed. 642, 10 Sup. Ct. Rept 295; Maiorano v. Balti- 
more (1908) 213 U. S. 268, 53 L. Ed. 792, 29 Sup. Ct. Rep. 424; Hauenstein 
v. Lynham (1879) 100 U. S. 483, 25 L. Ed. 628; Bahuaud v. Bizee (1901) 
105 Fed. 48. 

8 Geoffroy v. Riggs, supra, n. 7. 

»I Malloy 468. „„„ 

10 Cited in 4 Moore's International Law Digest, §545. p. 38; see n. 15, 
infra. 
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has always been upheld." Although the regulation of real property 
rights within the state is essentially a state function, the supremacy 
of Federal law is based upon sound policy. One reason for form- 
ing a Union was to secure unified action in our foreign relations. 
To hold that the treaty-making power was confined to the narrow 
field of powers expressly delegated to Congress would limit the 
accomplishment of a purpose of that Union. The subject of alien 
property rights has required treaty regulation. Where the states 
have failed to legislate, the common-law rule is in force, and under 
that rule an alien can hold real property only subject to forfeiture 
to the state, 12 and can acquire no rights by inheritance. 13 By con- 
trolling state laws treaties have been a potent argument for making 
the laws conform to the treaties. Since the constitutionality of 
such treaty provisions- has long been upheld, and since they are 
in harmony with a sound foreign policy, the court wisely refused 
to reopen the question. 

There is a dictum in the principal case that, irrespective of the 
Italian treaty, Basletta had the right under California law to receive 
the property." The importance of the case would have been greater 
had it turned upon this point. The number of treaties now in force 
which give aliens real property rights is not great. 15 In the majority 
of instances, therefore, their rights are governed by state law. 16 



11 Geoff roy v. Riggs, supra, n. 7; Hauenstein v. Lynhatn, supra, n. 7; 
Sullivan v. Kidd (1921) 254 U. S. 433, 6 Sup. Ct. Adv. Ops., 192. Dictum m 
Blythe v. Hinckley (1900) 127 Cal. 431. 59 Pac. 787, affirmed in 180 U. S. 
333, 45 L. Ed. 557, 21 Sup. Ct. Rep. 390; dictum in Head Money Cases, supra, 
n. 6; Bahuaud v. Bizee, supra, n. 7; Opel v. Shoup (1896) 100 Iowa, 407, 
69 N. W. 560, 37 L. R. A. 583 and note; Succession of Rixner (1896) 48 La. 
Ann. 552, 19 So. 597, 32 L. R. A. 177 and note; People v. Gerke (1855) 5 

"People v. Gerke, supra, n. 11; Farrell v. Enright (1859) 12 Cal. 450; 
Norris v. Hoyt (1861) 18 Cal. 217; De Merle v. Matthews (1864) 26 Cal. 456. 

isOrr v. Hodgson (1891) 17 U. S. (4 Wheat.) 453, 4 L. Ed. 613. 

14 Supra, n. 1, at p. 466. 

" There are three general situations in regard to the rights of aliens to 
own real property. The first is where there are treaty provisions removing 
the disability of alienage. Such are the following treaties : with the Argentine 
Republic, supra, n. 5; with Italy, supra, n. 4; with Serbia (1881), Art. 2, 
II Malloy, 1614, 22 U. S. Stats. (47th Cong.) 149, 7 Fed. St. Ann. 796; with 
the Congo (1891) I Malloy, 32, 27 Stat, at L. 926, 7 Fed. St. Ann. 677. In 
the second class of cases there are treaties providing that where the law 
prevents the taking of real property because of alienage a certain period 
shall be allowed for disposition of property claimed by descent or devise 
and for withdrawing the proceeds. The following treaties are of this type : 
Austria-Hungary (1848) 7 Fed. St. Ann. 417, I Malloy, 133, 4 Stat, at 
L. 944; Brazil (1828) 7 Fed. St. Ann. 451, I Malloy, 133; Great Britain 
(1902) 7 Fed. St. Ann. 616, I Malloy, 774; Guatemala (1901) 7 Fed. St. 
Ann. 633, I Malloy, 876; Bolivia (1858) 7 Fed. St. Ann. 442, I Malloy, 113; 
Colombia (1846) 7 Fed. St. Ann. 504, I Malloy, 302; Spain (1902) 7 Fed. 
St. Ann. 821 ; II Malloy, 1702. The third situation arises where there is no 
treaty provision and the state law governs. 

16 Blythe v. Hinckley, supra, n. 11 ; Frederickson v. Louisiana (1859) 
64 U. S. (23 How.) 445; Orr v. Hodgson, supra, n. 13; Dictum in U. S. v. 
Fox (1876) 94 U. S. 315, 24 L. Ed. 192; Chirac v. Chirac, 15 U. S. (2 Wheat.) 
259, 4 L. Ed. 234. 
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There has been doubt in regard to the California law. In 1894, 
Article 1, Section 17, of the state constitution was amended in 
ambiguous language, and it has never received a definitive inter- 
pretation." As amended it provides that "Foreigners of the white 
race or of African descent, eligible to become citizens of the United 
States under the naturalization laws thereof, while bona fide resi- 
dents of this state, shall have the same rights in respect to the 
acquisition, possession, enjoyment, transmission, and inheritance 
of all property other than real estate, as native-born citizens; 
provided that such alien owning real property at the time of the 
adoption of this amendment may remain such owner, and provided 
further that the legislature may by statute provide for the disposition 
of real property which shall hereafter be acquired by such aliens 
by descent or otherwise." It was contended in the principal case 
that this amendment repealed the Civil Code section giving all 
aliens full property rights to real property, 18 and rendered un- 
constitutional the first section of the Alien Land Law. 19 The consti- 
tutional provision must be read in the light of the principle so 
consistently followed in this state that the constitution is not a 
grant of power to the legislature but a restriction upon its general 
powers. 20 It is then clear that its only effect is to prohibit the 
passage of laws which take from the designated class of aliens 
their full rights of ownership in personal property and their exist- 
ing rights in real property. Legislation granting or withholding 
real property rights of aliens, in the absence of controlling treaties, 
is valid whether passed before or after the amendment. The dictum 
in this case may apparently be relied upon by aliens eligible to 
citizenship, even though non-resident, in claiming real property 
rights in California. 

H. R. M. 

Aliens: Naturalization: Scope of Act of May 9, 1918 — 
How far is the right of an alien to be naturalized enlarged by the 

17 Blythe v. Hinckley, supra, n. 11, was decided after the amendment 
but the rights adjudicated had accrued in 1883 when the testator died, so 
the discussion of it is no more than a dictum. 

18 Cal. Civ. Code, §671. This section was interpreted to give the same 
rights to non-resident as to resident aliens in the Estate of Billings (1884) 
65 Cal. 593, 4 Pac. 639, which followed State v. Rogers (1859) 13 Cal. 159. 

19 The language of these sections is identical in the acts of 1913 and 
1920. "All aliens eligible to citizenship under the laws of the United States 
may acquire, possess, enjoy, transmit, and inherit real property or any 
interest therein in this sta'te in the same manner and to the same extent 
as citizens of the United States, except as otherwise provided by the laws 
of this state." I Henning's General Laws of California (1920) 59; Cal. 
Stats. 1913, p. 206. 

2° People v. Coleman (1854) 4 Cal. 46, 60 Am. Dec. 159; People v. 
Jewett (1856) 6 Cal. 291; People v. Rogers, supra, n. 18; Blythe v. Hinckley, 
supra, n. 11; People v. Judge of the Twelfth District (1861) 17 Cal. 
547, 552. 



